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easily visible.

THE COURT: The testinony is clear that
iIt's a jury question.

MR. DRAWAS: Understood, Your Honor.

THE COURT: That was cl ear.

MR. DRAWAS:. Thank you, Your Honor.

THE COURT: Al right. So I'll deny the
notion on that.

Al right. Any additional notions,

M. Drawas?

MR. DRAWAS. No. | believe I"mgoing to
be joining M. H Il on one notion.

THE COURT: M. HilIl?

MR HLL: I1'mgoing to cone out of ny
hol e.

MR. DRAVWAS: |'m sorry, Your Honor.
probably shoul d have done it fromthere.

THE COURT: It doesn't matter. M. Hill
said he couldn't see nme because all the screens
are bl ocki ng ne.

MR, HILL: | haven't seen you the whole
trial, Judge.

THE COURT: Probably because |I'm short and
nobody coul d see ne.

MR HLL: Good to see you.
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Judge, we would first nove for a directed
verdict. It goes in conponents, but we have to
start with the fact that |'ve been sued as the
owner of the sidewal k. The operative claim
against M. Wight is Count 2 of the Anended
Conpl ai nt, paragraph 16, subparts A through G
whi ch A through E specifically talk about the
negl i gence of the sidewal k/ pat hway/ wal kway.

Then they tal k about F, negligently
failing to provide a safe and secure neans of
novi ng about the prem ses, presunmably the sane
prem ses they alleged above; and then a general
negligence, failing to act reasonabl e.

So the allegation is a premses liability
case against a | andowner. W would nove for
directed verdict on the fact that M. Wi ght
does not own the sidewal k and the area where
the plaintiff fell. M. Rodens cited the
testinony from M. Banbas that they admt, the
HOA rep admts that that sidewal k is owned by
the HOA and it is a common area. W tal ked
about the big picture. Watever's not -- the
only thing that M. Wight owns is what's
conveyed to him Everything else remains with

t he associ ati on.
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We put the evidence of the survey in. The
survey defines what M. Wight purchased, and
It specifically defines that he did not
purchase the sidewal k. He has no fee sinple
ownership, no rights, no property rights in
that area so that he cannot be sued as a
| andowner. Point one. | don't even think
there's any question about that.

That |l eads us to .2, which we tal ked about
briefly. As an adjoining | andowner, the rights
owned -- the duties owed by M. Wight are very
limted. |[I'Il cite to Scott vs. MCarty, 41
So.2d 989, Florida Fourth DCA 2010. And we
tal ked about this case |aw the other day. They
guote the Galo case that says, quote, "A
possessor of land is not liable to persons
outside the land for a nuisance resulting from
trees and natural vegetation growi ng on the
| and. The adj oining property owner to each
such nui sance, however, is privileged to trim
back at the adjoining ower's own expense any
encroaching tree, roots, or branches and ot her
veget ati on which has grown onto his property.”

| nmean, that's been the law --

THE COURT: Cite that case | aw again.
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"Il make sure you-all wite it down now.

MR HLL: Al right. 41 So.3d 989, Scott
vs. MCarty, MCCART-Y.

| think | have another cite on the sane
topic. Sanme -- it's basically the sane case
| aw, Judge, but it's Bal ser vs. Ryan, R-Y-A-N,
263 So.3d 189 Florida First DCA 2018.

Again, Balser holding that, "It is well
established that an owner of a healthy tree is
not liable to an adjoining property owner for
damage caused by encroachi ng trees, branches,
or roots. But the adjoining property owner is
privileged to trimback at his own expense any
encroaching trees, roots, or branches which has
grown onto his property.”

So the allegation and the clear evidence,
undi sputed, is that any alleged i ssue was from
the tree roots, naybe froma tree on
M. Wight's property. W have no duty to
that. Once that crosses the |ine between
M. Wight's property and the HOA' s property,
it's an HOA problem So they had a privil ege
to go in. They tal ked about pruning the roots.
| f they wanted to, they have an absolute right

under Florida | aw to have done so on their own
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property but it's not a duty of M. Wight.

So wwth that, then we get to, well, what
about any duty under Section 10.12 of the
decl arations? That gets into the issue that
Your Honor raised earlier. There's three
points on this.

Nunmber 1 | would argue it is
unconsci onabl e.

Nunmber 2, | would argue that there's been
a clear waiver of the enforcenent of 10.12.

Nunmber 3, to the extent we go beyond those
two and the court has to construe all of these
provisions to the decl arati ons together,
there's no way you can construe everything and
still find that 10.12 requires a duty fromthe
homeowner. That is totally inconsistent with
all the other provisions.

So let's start with unconscionability.
Florida Suprene Court Basulto vs. Hi |l eah
Aut onotive, 141 So.2d 1145. Judge, this is one
of the nore recent enunciations by the Suprene
Court on unconscionability. The lawis that we
have al ways required sone el enent of procedural
and substantive unconscionability. This

deci sion, the Basulto decision, tal ks about
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it's a sliding scale. You have to -- it used
to be you had to have i ndependently show ng
them both. This is well, the nore
substantively unconscionable it is, you don't
really need to show that nuch procedural. |
think in this case we have bot h.

10.12 is stuck into -- | forget how many
pages. |I'll tell you in a second -- a package
of the declarations that are provided, 43
pages, 47 pages of declarations that a
honmeowner gets when they buy a property in
Kay's Landi ng.

As we discussed throughout the trial,
probably ad nauseam nearly 99 percent of those
provisions tal k about the duties of the
associ ation, what's a common area, its conmon
use enjoynent, and the extensive duties of the
association to nmaintain those.

Then you get to 10.12 and all of a sudden
snuck in there sonewhere by the devel oper,
presumably, is this provision that puts it on
t he honmeowners to maintain and repair damage,

guot e "damage"

- that's the duty -- to
property to the sidewal ks abutting the | and.

Agai n, so now 10.12, contrary to every
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ot her provision in the declaration, says even
I f the association goes out intentionally --
M. Keller brought this up on several

W t nesses -- goes out there wth a jackhanmer
or a truck or whatever it is, drives over the
sidewal k in front of the house that the unit
owner doesn't own and damages it, they can send
themthe bill and say, hey, get out there and
fix that, or I'"'mgoing to fine you or I'll fix
it nyself and you owe ne the cost of repair
plus interest.

| think Your Honor recognized before how
patently unfair that is. And it's not just us.
It's not just us. Every witness that we call ed
fromthe associ ati on backed that up.

M. Mrris was naybe the nost col orful when he
said the drafter ought to be shot, tongue in
cheek, of course. But they tal ked about how
iIt'"s conflicting. |It's confusing. It doesn't
make any sense.

M. Banbas tal ked about it and M. Keller
was asking the questions, |ike, do you get how
weird this is? M. Banbas says, well, as crazy
as it sounds, that's how it works.

It is totally -- totally contrary to the
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entire docunent. And it's just patently unfair
to take a | andowner, unwittingly, because not
too many people are going to read this mnuti a,
just take a | andowner and say, hey, you now
have to go out and fix everything even if the
associ ation creates the harmor creates the
hazard or they know about the hazard, even
that's a common area, contrary to every other
provi sion, even though it's owned by them not
your property, too bad, so sad. You have to go
out and fix it. | think the Court recognized
the i nherent unfairness in that.

Again, it's not just the Court. It's the
associ ation thensel ves recogni zed how patently
unfair that is.

And that goes to ny waiver argunent. The
wai ver argunent is they all read it. They saw
it and said, yeah, we're not doing that. That
Is too unfair. W have all of these provisions
where the association is supposed to fix this
area. W have all the provisions that talk
about the mai ntenance accounts, 15.5, where
peopl e pay all of their good noney in and it's
held there for the very purpose of fixing the

common areas like this. And the associ ation
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sai d on nunerous occasions throughout 2016 and
forward, we're not going to do that. W're not
enforcing 10.12. Yeah, we get it. W see what
It says. That seens unfair, even to them and
that they voluntarily relinquished a known
right. They knew they had the right to do it.
They voluntarily said, yeah, no, that's not how
we're going to play this. W're going to use

t he managenent accounts that we have and we're
goi ng to pay the noney.

So, again, the voluntary relinqui shnment of
a known right is a waiver. They have clearly
wai ved the enforcenent of this provision.

And then lastly, Judge, you know, you have
to construe this -- if you get past those, you
have to construe this as a matter of law. [|I'[|
be honest. | don't know how in the world you
construe 10.12 consistently with 9.5 and then
every other provision that we cited, starting
wWith the definition, rolling into 9.7, conplete
supervi sion, operation, and control and
managenent of the common areas by the
associ ati on.

9.5 and 9.6 tal ki ng about the

association's duty for the paved areas. 10.1
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tal ks about, "The association shall at all
times maintain, repair, and replace the comon
areas. "

10.12 is the outlier. It's just
i npossible for this Court to construe all of
the provisions and give any of those ot her
provi si ons neani ng, know ng what we know now
that the sidewalk is a common area and not
choose to ignore 10.1 -- 10.12.

That gets us to the | eaves argunent. So
the -- M. Drawas tried to bring in sone
evidence. | don't think he was successful.

But he tried to show that maybe these | eaves
pl ayed a part in what happened.

Judge, we would argue that's irrel evant
because the duty -- any duty that existed to
cure the I eaves was only by the amendnent to
10.12. That's where that | anguage first cane
in. It wasn't in the original 10.12. |It's
only in the later version that was passed in
2019. And then M. Drawas was very adept at
showing, like, well, wait a mnute. That's not
effective until everybody signs off. There's a
vote, and we record it. That didn't happen

until 2020, well after this incident. So the
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revi sed version tal king about | eaves, debris,
et cetera was not even in effect on this date
of i ncident.

And then, factually, we asked the
plaintiff herself, did | eaves -- could you say
that | eaves played any part in that? And she
couldn't. She affirmatively said, "No, |
can't. | don't know why | didn't see it. |
can't say that it was | eaves obscuring the
area, which is why | didit." So even if you
get all the way down that |adder sonehow, we
are still entitled to a directed verdict.

Lastly woul d be any code viol ati on.

Nunber 1, | don't think there's been evidence
of a specific code that the plaintiffs are
asserting. Dr. Booeshaghi showed sone ANSI
phot os and sone ASTM standards. Al right.
Those are standards, but it's not a code. |It's
not a building code or a statutory provision.

So under Sibert (ph), I don't know that
anyt hi ng has been provided to you that you can
construe and instruct the jury on. And then
there's been no evidence that any of those
codes would apply to M. Wight as a nonowner

of the property.
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So unl ess the Court has any other
questions, | think that kind of |ays out our
progressi on.

THE COURT: M. Drawas, do you want to
respond to that?

MR, DRAVWAS: Sure, Your Honor.

First, for the record, we would di sagree
that 10.12 should be interpreted that way. It
Is clear fromthe declarations that that area
fromthe honme, pursuant to 10.12, was the
responsibility of M. Wight. And the Court --
the interpretation of the contract is for the
Court, and we woul d request the Court interpret
that as the literal |anguage it has that nakes
the obligation on M. Wight to repair and
maintain the sidewalk in front of his hone.

The ot her issue, Your Honor, is | would --
while | appreciate the conplinents along wth
the questioning, the -- M. Kottler did concede
that she had answered interrogatories that said
that she could not see because the area was
covered in trees. She nmay not have renenbered
it here five years later, but she conceded that
she did not disagree that that was her answer

five years ago and her nenory was that back
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then and the -- so that is the question for the
jury to determ ne what she believes nay have
happened. She certainly wasn't -- didn't pick
a lane on the | eaves, but it was -- she was all
over the place a little bit as to what the
| eaves played. So there's certainly evidence
that the | eaves at sone point in her mnd
covered the area, which would have conpletely
masked the area in question and coul d have
obscured her view of this alleged condition.

| would add that it's not just about the
amendnents -- the anmendnent | anguage. There
I's, under 11.29, which is maintenance by
owners, 11.29.1, standard of maintenance -- and
this is from-- the version that was in effect
on the date of |oss, that says, "Al | awns,
| andscapi ng, and sprinkler systens, and any
property, structures, inprovenent, fences, and
al | appurtenances and -- not maintained by the
associ ation shall be well maintained and kept
ina first-class, good, safe, clean, neat, and
attractive condition consistent with the
general appearance of Kay's Landing by the
owner of each hone. Each owner is specifically

responsi ble for maintaining all grass,
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| andscapi ng, and i nprovenents w thin any
portion of the lot." And then at the end there
It says, "Each owner shall be responsible for
root trimmng wthin any portion of his or her
lot."

M. Wight testified that he hired
| andscapers to take care of his tree, to edge
around the sidewal k, to clean the sidewal k. He
admtted that he was responsi ble for cleaning
the sidewal k and to keep it free of trees --
fromthe |l eaves fromhis tree. There is no
di spute that any leaves in front of his hone
woul d have fallen directly fromthe oak tree
above the -- above the sidewal k. There is an
al l egation, therefore, that his liability would
have been to not maintain his property, his
tree on his property, which caused | eaves to
fall on the sidewal k and cover the area and
potentially obscure the dangerous condition.
That is a question for the jury to determ ne
whet her or not he failed to maintain his tree
and if that failure affected the -- was
negligence in this case that led to
Ms. Kottler's fall and damages.

| understand counsel's position about the
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tree roots once they enter the property of the
homeowners' associ ation. However, M. Wi ght
took no steps any tinme to cut the roots to
prevent this from happening. None of this
woul d have been happened if M. Wight had
properly maintained his tree. Wether it was
to prune his roots as required or to maintain
his -- the tree as required or to clean the

| eaves off the sidewal k as required.

Therefore, pursuant to that |anguage, | believe
that directed verdict as to M. Wight would be
I nappropriate and these are all questions for
the jury.

THE COURT: Plaintiff, response.

MR. RODEMS:. Yes. Thank you, Judge.

Let nme start with this. | think everybody
in the courtroomw ||l agree with the gentl eman
who sai d sonebody shoul d be shot,
met aphorically. This is a very poorly witten
docunent, really. There are so many internal
I nconsi stencies. And | understand the Court's
position that sonmehow or other you've got to
ferret out what nmakes sense out of this
docunent .

And we relied on this document too when we
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filed this lawsuit. W relied on 10.12 for the
duty being created on the property owner -- |'m
sorry -- on the adjoining property owner. So
we had a good-faith basis to plead the claim

Qoviously, we can't know at that precise
nonment, because there was not a declaratory
j udgnent action, how this would play out. But
let nme say this: W are in agreenent that
M. Wight did not own the sidewal k. He's not
the owner. The HOA is. W can agree on that.

| al so agree with counsel that Scott vs.
McCarty is dispositive. And the reasoning of
the Court is, is the rationale for this
conclusion that -- was that it was wser to
| eave the individual to protect hinself than to
subj ect the others to the annoyance of actions
at law which wll likely be enunerable with the
nunber of trees in the state of Florida.

So the law is clear that the HOA, at any
time it wanted, could have cut down any
adj oining trees that were hangi ng over the
property or cut the roots, even if it killed
the tree. That's the | aw

So M. Wight did not have a duty to
I nspect his roots. But what he did have a duty
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to do under this is he had a duty to inspect
the sidewal ks for aesthetics. And that duty,
It extended to cleaning it and making sure it
was cl ean and presentabl e.

And |I'm | ooking for that now.

(Attorneys conferring.)

THE COURT: That's a legal term

MR. RODEMS:. Yes, |'Il stipulate.

Ckay. But he did have sone duty to
I nspect the sidewal k because you can't keep it
cl ean unl ess you're looking at it. And he was
clear that he didn't inspect it.

Now, the question is, is once he goes out
there and he | ooks at it and says, "Ch, there's
sone nold. | need to pressure wash it." But
If he went out and saw that it was el evated,
what is his duty in that instance? | don't
have an answer for you on that. But |'m
pointing out that the | aw doesn't just say you
have to own it. If you're in possession or
control of property, then you have the sane
duties to maintain it in a reasonably safe
condi tion.

But if you | ook at the standpoint of he

was supposed to inspect it for aesthetics --
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and we can | ook at that picture. There's nold

on the part that's buckling. So there's an

argunent to be nade. | don't knowif it's
going to carry the day or not. |'mgoing to do
nmy best.

There's an argunent to be nade that he
shoul d have inspected it, whether he had to
take the followng duty and go to the HOA and
say, "It doesn't have any nold. It doesn't --
but it's buckling and you-all need to deal with
that because it's not ne." | can't nmake an
argunent on that because | don't have a basis
to say that he had a further duty. | don't see
It inthere. But it would seemto ne that if
you went out there and inspected it
aesthetically and you said, "It |ooks great.

It doesn't have any nold or m | dew, but, boy,
It's buckling up about an inch and it | ooks
danger ous. "

As far as the 10.12 of the declaration, |
defer to the Court on that. This is your
interpretation. It is -- it is hard to fathom
how soneone who doesn't own property can be
responsible for repairing it. So I'll |eave it

at that.
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And | understand that counsel says -- for

M. Wight says he can't construe the contract
and he can't harnonize. | may be paraphrasing
what he said. But the -- the -- there are
conpeting provisions, so the Court is going to
have to deci de which ones apply and whi ch ones
don't.

As far as the | eaves argunent, | read the
I nterrogatory answer. And, you know, this is
what it says. And we're |ooking at the answer
to nunber 6. Quote, "On March 24, 2019, at
approxi mately 11: 00 p.m, ny husband and | took
a wal k around our nei ghborhood when | tri pped
and fell due to a raised uneven portion of
sidewal k. | fell on ny left side and shoul der.
| was carrying a flashlight. There were no
war ni ng signs or any other indications of the
dangerous condition and the area was covered by
| eaves. There was nothing | could do to
prevent this incident."

Now, what do we do with that phraseol ogy
in that interrogatory that was read to the jury
when conpared to the testinony of both
Ms. Kottler and M. Brown and what they saw

that night? It is crystal clear fromthe
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testinmony, she didn't slide on | eaves. She --
M. HII would call it stubbing your toe. She
said it was like her foot hit a wall or
sonething |ike that and she went down. It is
cl ear that what caused it was that, the uneven

| evel , not sone | eaves or what ever.

So, again, | don't know how t he Court
har noni zes that. | don't know because |'m not
you. You're the judge. | don't know if that

creates a factual question that has to be
resol ved by the jury.

The concept is duty, breach, proxinmate
cause, damages. W know we've got danages. W
know we' ve got duty. There's enough evi dence
of breach for the jury to consider. | don't
know how the Court reconciles the proxinate
cause. | woul d suggest that the whole thing
goes to the jury and the jury deci des whet her
M. Wight was negligent.

And that's all |'ve got, Your Honor.
Thank you.

THE COURT: Last word, M. HII.

MR, HILL: Yes, Judge, just briefly.

MR. DRAWAS. Your Honor, may | have a

chance to respond as wel | ?

Butl er Reporting
(407) 686-1921




© 00 N oo 0o b~ W DN PP

N NN N NN R P P R R R R R R
g A W N P O © 0 N O O M W N P O

Judge Donna Goer ner 1170
August 01, 2025

MR HILL: lt's our notion.

MR. DRAWAS: | under stand.

THE COURT: Right. Last word is M. HII.

M. HII?

MR, HILL: Yes, Judge. | would say, first
of all, any common | aw duty woul d be addressed

by McCarty because they tal k about any
encroaching tree, roots, branches and/or other
vegetati on which has grown onto his property.
So | believe that would cover |eaves on the
common | aw si de.

As far as the provisions, the -- first of
all, even if it's in the declarations, is that
a duty that M. Wight now owns to Ms. Kottler,
as soneone who was just wal king? | think that'
a legitimte question.

But | don't think it matters because under
the decl arations, the provision you were
| ooking for, | think, M. Rodens, is
notw t hst andi ng the foregoi ng, each owner shall
be responsible to clean and keep free of
debris, nmold, mldew, and discoloration the
sidewal k abutting the | ot of the hone.

He's right. That is fromthe second

amendnent to the declaration for Kay's Landi ng.

Butl er Reporting
(407) 686-1921




© 00 N oo 0o b~ W DN PP

N NN N NN R P P R R R R R R
g A W N P O © 0 N O O M W N P O

Judge Donna Goer ner 1171
August 01, 2025

That is the anended portion of 10.12, which, as
we established, was not effective until 2020,
al nost a year after this incident.

MR. RODEMS: | concede that point, Your
Honor .

MR HILL: | guess M. Drawas wants us to
tal k about 11.29.1, which hasn't cone up before
and wasn't discussed, but okay.

It says, "All |lawns, |andscaping, and
sprinkler systens and any structures,

I nprovenents, fences, and appurtenances shall
be well maintained and kept in first-class,
good, safe, clean, neat, and attractive
condition consistent wth the general

appear ance of Kay's Landi ng."

There is no evidence that -- where is the
evidence that any of that didn't happen? W
have the one photo of a very nice-looking tree.
No one said anything about the tree nor that it
was a structure, inprovenent, fence, or
appurtenance. That provision just has no
applicati on.

And then it goes on to, "Say nmintaining
grass, |andscaping, and inprovenents." All

right. Well, there's no indication that any of
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the grass or | andscaping was ill rmaintained.

And noreover, Judge, those |leaves -- this
Is March in the state of Florida. Were is the
evi dence that any of those | eaves were directly
from-- | amnot an arborist, but | don't think
sonme of those | eaves woul d have conme fromt hat
tree. And there is no evidence that those are
the | eaves that would have cone fromthe tree.
Where did they cone fron? |t blows everywhere.
We got -- you know how the guys bl ow
everywhere. Nobody knows where they cone from
And, nost inportantly, there's no evidence that
the | eaves had any relationship to the
approxi mate cause of Ms. Kottler's fall.

THE COURT: Okay. So let ne first address
the -- it is clearly no dispute that
M. Wight's property line ended at the
sidewal k and that M. Wight did not own the
sidewal k. So to the extent that he was sued as
t he owner of the sidewal k, he's not the owner
of the sidewal k.

When | tal ked about Section 10.12 being
i nvalid and unenforceabl e and bei ng
unconscionable, | neglected to nention -- and |

want to nake sure that it's clear for the
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record now -- that part of ny ruling that it's
unconsci onabl e is that Section 10.12 of the
declarations attenpts to hold responsible for
repair and repl acenent and danmage to a driveway
which is not owned by the honmeowner to the
homeowner. And it even says, "Each owner shall
be responsible to repair any damage to a
driveway which conprises part of a hone and the
sidewal k and driveway abutting in the front |ot
of the hone."

Here's the kicker: "Including, but not
limted to, any danmge caused by the
associ ation or by the hol der of any easenent
over which such driveway or sidewal k is
constructed. "

So what you're saying is that the
associ ation can cause damage -- M. Keller
rai sed that -- and that the honeowner woul d be
responsi bl e even though the honeowner doesn't
own the sidewal k. M. Banbas testified, well,
that's neant for if the utility conpany cones
i n and causes damage.

So anybody can cone in and damage the
sidewal k in front of sonebody's hone, and

Section 10.12 is going to make the honeowner
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responsible for repairing that danmage? Uh-uh
That's unconscionable. A Nn't going to happen.
Not enforceable, not valid. No, no, and no.

The -- the case |aw that you were pointing
to, Scott vs. MCarty and Bal ser vs. Ryan, are
exactly what | recall the law to be and that
s, in fact, what the lawis.

| Iike the argunent of waiver by
enforcenent because all of the testinony that
Is conpletely unrefuted is that any repair to
any sidewal k that's ever occurred in the
nei ghbor hood has been undertaken by the HOA and
has been paid for fromthe HOA funds, which,
obvi ously, part of the HOA dues that are
coll ected cover that and go into the speci al
f und.

The only thing that even renotely m ght
have cone into play here is if there had been
an argunment nmade and evi dence presented to
support it that |eaves in the area obstructed
Ms. Kottler's view of the sidewal k. However,
there's been no testinony that |eaves in the
area obstructed her view of the sidewal k, not
by the interrogatories, not by her own

testinmony, not by any stretch of the
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I magi nati on.

Even Ms. Kottler's husband, when he said
that he went back to go | ook and inspect the
area where she fell, he was asked a specific
guestion: D d you have to brush any | eaves out
of the way to see it? He said no.

And so in taking this testinony in the
| i ght nost favorable -- even in | ooking at that
in the light nost favorable to the nonnovi ng
party, the notion for directed verdict -- for
def endant Wi ght is granted.

MR. HILL: Thank you, Your Honor.

THE COURT: Any additional -- any further
notions, Plaintiff?

MR, RODEMS: Yes, Your Honor. Plaintiffs
nove for directed verdict that the honeowners'
associ ation owns the sidewal k where the fall
occurred and that, under Florida law, it has a
nondel egabl e duty to maintain it in a

reasonably safe condition.

THE COURT: Hold on. Hold on. [I'mnot a
court reporter. | don't nove that fast.
M. Drawas.

MR. DRAWAS. On that |limted issue, |
think it's pretty clear that they owned it.
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